
IINITED STATES DISTRICT COTJRT

FORTTTE

DISTRICT O F CONNECTICUT

THOtvtAS E. PEREZ, SECRSTARYOF
LABOR, Uniterl States Departnent oflabor,

Plaintifi,

v"

CIVIL ACTION: 3 : I 2-cv-00490(JBA)

S.D. TRANSPORTATION SERVICES, LLC et
al.

Defc¡rdauts.

coNsENT TDGMENTJ|Np ORpER
AS TO DEFENDA}IT S.D. TRANSPORTATION SERVICES. LLC

Plaintiffhas filedhis Complaint andDefendant SÐ. Transpondion Senrices, LLC ("S.D.

Transportation') has appeared by oounsel, filed an Answer ûo the Complaint and, to avoid costly

litigation and without admitting or denyÍng liability, hercby conseirts to the entry of thie co¡uent

judgmeirt and order (the "ConsentJgdggrf') without contest. By this Consent Judgne,n| as

well as a separately signed sattlemerrt agroemont as to Stephen DMa¡co (the "settle{nent

Agreemept"), Plaintiffand Dofendants fülly resolve all matters in contoversy in this action.

WHEREAS, before 2005 drivers for motor barriers were gurerally exempt from ove.rtime

undor the Fair Labor Standads Act ('ELSA ) pursuant to the Motor Carrier Aot orenrption; and

WI{EREAS, in2005 Congrcss enacted tho Safe, Accountablg Hexible, Efficient

Transportation Equity Act: A LegacyforUsers ("SAFETEA-LU'), which eliminaæd the exempt

status of some drivers pursuantto the Motor Canier Act exemption; and
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IÍ/IIEREAS, in2008 amendmsnts to SAFETEA-LU defined a "covered employee" to

include categories of drivers who were eligible to receive overtims oompensationr¡nderthe

FISA specifically drivers of "small vehícles" (e,g. vehicles weighing 10,000 pouncls or less);

and

WHEREAS, S.D. Ttansportation is a moto¡ carrier which has a floet of vehicles that

includes both small vehicles and large commercial motorvehicles; and

!ñ/HEREAS, S.D. Transportation has assertedthat neither SAFETEA-LU no, tn" ZOO8

SAFEIEA-LU amendment nullified the Motor Ca¡rier Act exemption ûom overtime for its

drivers of small vehicles or large comme¡cial motor vehicles; and

IVHEREAS, S.D. Transportation has assertedtåat its ddvers wÊre not "covered

employees" within the meaning of the 2008 SAFBTEA-LU ameûdments if they openateilboth

small vehicles and large commeroial motorvehicles in any giveir workweek; and

WHEREAS, Plaintiffclaimed, and takes theposition, that the drivers were, and are,

"covered employees" withinthemeauing ofthe 2008 SA¡ETBA-LU amendments and were and

are eligible for overtime compensation in a:ry workweck in which they operated a small vehicle;

and

\ryIIBREAS, to avoid furthor cost as well as the uncertainty of litigatior¡ S.D.

Transpofation enterod into ttris Consent Judgment; aud

WHEREAS, S.D, Transportation believes that the avoidance of firther litigation is to its

benefit as well as the benefit of its drivers; and

WHEREAS, since January L,2014 S.D. Transportation bogan paying its drivers overtime

compensation in wo¡kweeks in which thoy worked more than 40 hours and also drove a small

vehicle.
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Therefore, for good oause shown, it Ís;

l, ORDERED, ADJLIDGED and DBCREED that Defendant S,D. Transportatioq as

well as its agents, servants, employees, and all persons acting or olaiming to act on its behalf and

interest be, and they hereby arc, permanently enjoined and resüained from violating the

provisions of the Fair Labor Standards Act, as amearded (29 U.S,C, $ 201 et sgq.) (hereinafter,

the "¿þ!'), in any of the following manners:

a. Defendant S.D. Tramportation shall not, contary to Sections 7 and

l5(aX2) ofthe Aot, employ any employee who in any workweek is engaged in commerce orin

the production ofgoods for commerco, or who is employed in an enterprise engaged in

coÍrmerce or in the productiou of goods for cornmeroe, within the moaning of the Act, for

worlaveeks longer than forty (40) hours, unlass such omployee recoives compensation for his

emplo¡rrrent in excess of forty (40) hours at a rate not less than one aud one-half times the

regular rate at whioh he is ernplàyed; and

b. Deførdant S.D. Transportation shall not fail to make, keep, and presef,r/e

accurate records of e,mployees antl of the wâges, hours, and other.conditions and practicee of

emplo¡auent mdintained by it as prescribed by the regulations issued putsuaût to Section 11(c) of

the Act and found in 29 C.F.R 516, as a¡nended from time to timo.

2. Further, the Court finds, and the pâtries agree, that Defendants' employees are

duo the aggregate amount of $500,000.00, which is inolusive of (a) $250,000.00 in baok wage

overtíme componsation, and (b) $250,000.00 in liquidated danrages; all as shown on Exhibit A

attached. hereto, which Exhibit A is incorporated heàin and made a part hereof. The Court

further finds, and the patties agree, that such employees are entitlçd to lnterest (as defined in

Seotion 4(d) below) on defened payments ofback wage oveftime compensation and liquidated
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damages at the rate of one percent per aDnum, compounded annually. Thereforg it is

ORDERED ADruDGED a¡d DECREED that the Defendant S.D. Transportation is restrained

ftom withholding palment of said back wage overtime compeosatiori, and is ordered to pay said

Iiquidated damages and Interest.

3, Defendant S.D. Transportation represe,nts that Defendants have been in

compliance with the Act since on or before January 1,201,4, Plaintiffhas relied on the foregoing

representation as a matcrial inducqne,tt to enter iûto this Consent Judgment. Acoordingl¡ it is

ORDRED, ADJUDGED and DECREED that any action fo¡ back wagæ or liquidated da:nages

which nay have arisen on or after January I,2Ol4, shall be unaffected by this Consent

Judgment.

4. It iS further ORDBRSD, ADTUDGED AI{D DECREED that Defendant S.D.

Tranqportatioù shall pay the back wage overtime compe,lrsation, liquidated damagas and interest

set forth in Section 2 in the following rnanacn

a' Defendant S.D. Transportation shall pay to Plaintiff: $250,000.00 in back

wage oveftime compensation, $250,000,00 in liçidated darnages, andlnterest (as defured in

section 4(d).below) (the'@). The Total Employee Componsation

shall be paid in installments in accordance with the sohedule set forth on Exhiblt B. attached

hercto, which EKhibit B is incoqporated herein and nade a part he,reof. For oach installment

shown on the attached Exhibit B. Defendant S,D. Transportation shall, on or before the date due,

deliver to Plaintifra ce¡tified check or bank check in the gross âmount then due. Each such

check shall be made payable to the'Wage and Hour Division-Labot'', include the note

"WHISARD No. 1609795", aûd be delivered to Plaintiffat the following address:

U.S. Departnent of Labo¡
. Wage and HourDivision
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Northeast Region
The Curtis Center, Suite 850, West
170 South Independonce Mall, West
Philadelphia, PA I 9106-33 l7
Attention: James Kolpack

ln addition, Defendant S.D. Transportation shall mail a copy of each such checkto: U.S.

Department of Labor, Wage and Hour Division, Hartford District Ofücg 135 High Street, Room

210, Hartford, CT 06103, Attn. Distict Director.

b. Defendant S.D. Transportation shall be res¡lonsible for the employer's

share of any social security and withholding taxes due in connection with the pa¡,ments

hereunder. Defendant S.D. Transportation agrees to timely pay all such amounts to the

appropriate revenue autho¡ities,

c. On orbefore the execution date hereof, Defendant S.D. Transportation

shall provide Plaintiff with a statement showing the following: (i) the Employer's Federal ID

number; (iÐ and the current address and social secudty number (to the extent known by

Defendants) of each employee listed in Exhibit A.

d. Calculation of prejudgment interest at one percent per annrrm,

compounded annually, shall commence on the execution date of this Consent Judgment, and

shall continue through the date of entry of this Consent Judgmentby the Court ("Ptq-Judement

I¡terest"). Calculation of post-judgnrent interest at one percent per almum, compounded

annuall¡ shall commence on the date of entry of this Consent Judgment bythe Court, and shall

continue until the balance of all back wage overtime compensation and liquidated damages owed

hereunder is paid in fr¡ll ("Ì_ost-Judgment krte¡qst", and collectively with Pre-Judgment Interest,

"Interest'). The portion of Interest due in connection with each instaliment payment is set forth

on Exhibit B attached hereto. Notwithstanding the foregoing, the parties agreô, and the Court
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finds, that Interest will continue to accrue on any amounts that are not paid timely in accordance

with the attaohed ExhibitB.

5. Plaintiff shall disnibuteDefendant S.D. Transportation's payments of back wage

overtime compensation, liquidated damages and lnterest to the e,mployces listed on tho attached

Exhibit A or to their estates. Plaintiffwill deduct the enrployees' share of sooial seouity and

federal withholding taxe,s from back wage overtime compe,nsatiou befo¡e distributing such

amounts to employees. The amou¡rß paid as liquidated damages and Interest shall not bo subject

to deduotions herer¡nder. When recovercd wages or dam,ages have not beeri claime.d by any

employeo within tbree (3) years, because of inability to locate suoh employee or becar¡se of such

employee's refusal to occE)t such sums, Plaintiffshatl deposit them into the United States

Troasury as miscellaneous receipts, þrsuant to 29 U.S,C, $ 216(c).

6. Plaintiffand Defendant S.D, Transportation agree that this Consent JudgneNrt

shall not affeø the legal rigbts of any of Defendants' employees who are not narned on the

att¿chod Exhibit A; provide{ however that Plaintiffagrees not to perform any further audit of

Defendant's payrolt records with respect to any employeo listed in Exhibit A or Exhibit B

attached to the First Amended Complaint in this action with regard to the period bofore January

I,2014, Plarntrffand Defendant S,D, Transport¿tion consent and agree that the cl¡ims i¡f

inclividuals who are named on Exhibit A or Exhibit B of the First Amended Comptaint in this

aotion but not named on the attached Exhibit A. shall be disrrissed without prejudice, and such

individuals shall retain thek right to file zuit for any violations alleged to have occu¡red rmder thc

Act. Aocordingly, it is ORDRED, ADJUDGED and DECREED that ariy claims which may

have arisen under the Act with respect to individuals who are naned on Exhibit A or Exhibit B
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of the First Am€nded Complaint in this aotion but who are not named on the attached Bxhibit A.

are hereby dismissed ftom this action without prejudice.

7. It is ORDERED thar neither Defendant S.D. Transportation nor anyone on its

behalf shall, under any oiroumstances, accept or keep any amount returned to it by an inctividu¿t

owed compensation rmderthe Settlement Agreemont or this Consent Judgment, or otherwise

attempt to recovcr üry aftount paid to any such individual in connection with the Settlement

Agreement or this Consont Judgmont, In tho event fhat any such amount is reccived from an

employee, Defendant S.D. Tninqportation shall írnmediately remit suoh amount to Plaintiff at the

Philadelphia, PA address set forth ìn Seotion 4(a) above.

8. It is ORDERED that if Defendant S.D. Trançortation fails to pay any amount

due hereunder within ten (10) dap after tho date due (a "P¡læqeSlDefault') the entire balance of

the Total Employee Compeirsation shall beoome irnnediateþ due andpayable. Plaintiffsha[

send written notice to Defendant of an alleged Pa¡mrent Default at the address provided in

Sectron 10 below. Defendant may within seven (7) days of such notioe oure the alloged Paym.ent

Default Subject to the preoeding dotice requiremont and oppornmity to cutÊ, Defe,ndant S.D.

Transportation hereby consents and agtees that Plaintiff shall have ttre right to file with the

Court, and thc Coufi may cnter, tho Amenrdecl Consent Judgnent that is attachod to the

Settleme,lrt Agreomont as Attachmeirt 2, upon the ocounence of a Payment Default ot other

Event ofDefault as set forth in Section 6 of the Settlement Agreement.

9. It is turther ORDBRED, ADJIIDGED anrt DECREED that eachparty shall bea¡

its own fees and other expenses incured by such party in connection with any stagê of this .

Pfoceeding.
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10. Except as may ba othorwise provided hereq any notico provided by a party

pursuant to this Consant Judgmerrt shall be in writing and delivered by overnight mail to the

addresses below:

a. If to Plaintiff:

U,S. Deparrnent of Labor
Office ofthe Solicitor
JFK Fe4eral BuildÍng, Room E-375
Boston,lvfA 02203
Attn: 'Wage Hour Counsel

b. If to Defe,ndants:

Paul S. Tagatac
Michelson, Kang Royster & Barger, P,C.
10 Columbus Boulevard
Hartford, Connecticut 06 I 06

Any suoh notice shall be decmcd provided on the datc that the notice is roceíved. Each

party shall immediateþ notifythe otherparty of anychange inthe name or address to whom

notioe ís to bo sent pursuant to this Section 10.

20t4,

Ìi].*1)'i
I

Court Judge, U.S. Distiot Cou¡t forthe Dishict of Cor¡recticut

$tÈ¡l¡{rtt**l|lrt{.{.:}{.tf {lü* tl.{.tf {.*!Èln*í.

AccEprED AND AGREED ro rnrst'mV Or fuþ%ot+.
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Defendant S.D. Transportation
Services, LLC
Michelson, Kane, RoYster & Barger, PC

l0 Columbus Boulevard
Hartfor4 CT 06106
Phonc: 860-522-1343
Fax: 860-548-0194
Federal Bar # ct 08548
Email : ptagatac@mkrb, com

SERVICES, LLC:
DEFENDANT

Counsol
Paul S

Counsel for Plaintiff
U.S. Department of Labor
Office of Solicito¡
JFK Federal Building, Room E-175
Boston, MA02203
Phone: (617) 565-9031
Fax: (617) 565-2142
Email: miller.scott.m@dol. gov

FOR PLAINTIF'F:

Attorney:

Michael D. Felsen
Solicitor

M. Patricia Smitlt
Solicitor of Labor
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EXÈIBIT"Á,

Amountg to Be PaidEmployeee
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EPITA
A.mounte to Be Paidlmployees

1"63' i¡irilioe; ltloses S.3id:s1 ".$6ez.ou$É.dl
!îi4 strihti; gtldn. 9ê;813.72 $¡.ars..zz. '97,,62V'A4.

165r '${,27..r..96,Smfth¡ Eltt¡säid .'$.4135,F8. $.ùt3s:6,8
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1'68 stenneld. Þdh¡ra is'eà.bi;
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ÐffiIBIT B

Pavment Schedule

Pavment No. Date Due Amount Due lnterest Due Total Due
7 E*ecution Date Sso,æo.oo SO Sso,ooo.oo
2 LzlLlL4 s50,000.00 S101.37 s50,101.37
3 6ltlts s25.000,00 s2s,237.67s237.67
4 e/LlLs $25,000.00 Sgoo.es s25,300.68
5 Lzlilts s2s,000,00 s363,01 $25,363.01

tq nnn ôt6 3lth6
7 6lLlt6 S25,ooo.oo s488.36 s25,488.36
I elLlt6 $z5,ooo.oo Sssr.gz 52s,sst.s7
9 t2lut6 s2s.000.00 s613.70 s25,613.70
10 3/a77 S2s,ooo.oo $ozs.s¿ s25,675.34
LL 6lLl!7 s25,000.00 s738.36 s25,738.36
IZ 91U17 Szs.ooo.oo s801.37 $2s,80i..37
13 s863.70LTltlL7 ' s25,000.00 s25,863.70
L4 3lL/r8 Szs,æo.oo $gzs.g¿ $zs,9zs.g¿
.15 6/!ß $zs,ooo.oo s988.36 s25,988.36
16 ehhs Szs,ooo,oo s1,0s1,37 $ze,ost.gz
17 L2ltlL8 s25.000.00 s1.113.70 s26,113.70
18 3lt/7s $25,000.00 s1,17s.34 526,175,34



CERTTTTCATE OF SERVTCD

I hereþ certi$ that the CONSENT JUDGMENT,AIID ORDER AS Tq

DEFENDAI.IT SÐ. TRAI.ISPORTATION SERVICES. LLC filedthroughthe ECF

system will be sent elecfronically ûo the registeredparticipants as identified on the Notice

of Electuonic Filing generaüed in connection with this docr.¡rnent.

/s/Marianne B, Øttø

Date:July 1,20L4


